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December 2. 2003
2384 505
Via Hand Delivery

Ms. Marlene Dortely, Secretary

F@d@iﬁi Communicatons Comm
5 12% Srest, SW.

Gwmhmﬁto*l D.C. 206554

Re: Comments of Nationa! Religious Broadeasters
in Support of Application for Review

Dear Ms. Dortch:

Om behalf of our client, National Religious Broadeasters. we are hereby filing an original
and four (4) copies of Comments in Support of Application for Review in file EB-03 -IH-0110.
We are also hend-delivering copies ro each Commissioner. If you have anv questions, please do
not hesitate t¢ contact me.

With kindest regards, L am
Fery truliyyours,

/sﬂonR H aldw -

ARHMH:ems
Encl.

ce: Dr. Frank Wright
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To: The Commussion

COMMENTS OF NATIONAL RELIGIOUS BROADCASTERS
IN SUPPORT OF APPLICATION FOR REVIEW

National Religious Broadeasters ('NREB) 1§ & non- artisan. internaional association of
Christian commupicators with more than 1,770 member organizations represeniing millions of

Hsteners, viewers and readers. [t was founded in 1944 and is the nation’s largest assoclation of

]
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individuals and enfities engaged in communicanon of e ! Gospel via the electror sic media. NRB

o

aims 1o foster aceass to elsctronic media for religious speech — as well as to promote high standards

of excellence, ntegrity, and accountability. [n addition, NRB oppoeses d dissemination of chscene or
ndecent messages over the public airwaves. Thus, NREB hereb bmits these comments 1n

unequivocal support of the Parents” Television Council’s Application for Review to urge the Federal
Commmmaﬁons Commission (“FCC” or “the Commission™) to re-evaluate the decision of the
Enforcement Bureau {“the Bureau™ in this case in so far as it sanctions the use of indecent language

over the public airwaves when children are likely inn the audience.’

Introduction
In 1975, the Commission embarked on & bold initiative te ciean the nation’s public

I NRB takes no position on whether sanctions against indiv idual broadcasters are
apprepriate in this case. Rather, NRB's comments focus on the public policy that is implicated.
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Comm: ssi0n defined

e concept of Find depepoy’ 2g being:

i . . - < ~

intimately connected with the eXposwre & children to language
that describes lor depieis]. in terms patently offensive '

measured by contemparary Community wiandards for the broadcast
medinm, sexual or excretory activities and organs, &l times of the day
when there is a reasonabie risk that children may be inthe audience.

Using this definition, the C ommission determined that the seven words used in George Catlin's

i

monologue, among them the word “fuclk’. when broadeast over the air during z fime when chiidren
were likely to be in the audience, are indecent and a violation of 18 U S.C. §1464.5 Moreover, the

Commizsion did not limit its determinanon #hiat the words are indecent when broadcast to o1 1y those
imes when the words are repsated during T he same broadeast o used as adjsctives. Rather, the
efinition makes very clear that 2 single use of the word. no matter how it is used, m & broadcast

during a time when children are likely to be in the audiencs 1s sufficient to constitute indecency.

Three 3 later, the U.S. Supreme Court expressly affirmed the FCC's definition ¢

n the Matter of a Citizen’s Compzamr against Pacifica Foundation. 32 RR 2d 1351,
1975){This landmark case v olved George Carlin’s “Fiithy Words” monologue

vas broadeast on Pacifica’s New York station, WBAL at approximately 2 p.am. on October
A man driving in his car with his young son heard the moa,dca%* and complained to the

P

a0,
FCC.] ?’ac'ﬁm was a case of first impression regarding “indecency” in broadeasting. The

Commission had already addressed the issue of * ‘obscenity” in hroadeasting in Sonderiing Corp..
77 RR 2d 285, recon. denied, 27 RR 24 | 1308 (1973}

9

DJ

3 Iy the Matter of Pacifica Foundation, 32 RR 2d at 1336, Y1 1.

Y Id at 1337.€ 14, The NRE finds it offensive, albeit necessary. 10 2vel have to use the
word m this pleadin

@
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hehind its staunch and correct position, the Commission almost immediately began to retreat bv

issuing a Memorandum Opinion and Order ‘clarifving” its position that inaugurated the trend of

carving out exceptions and reswictions 1o the original definition and policy.” Specifically, the
Commission statad that it would be “inequitable for us 1o hold a lcenses res sponsible for [the

sroadeast of) indecent language” when that indscent language is included in a live broadcast that the

icenses has no opportunity to censor.’

* FCC v, Pacifica Foundarion, 438 U.S. 726, 748, 749 (1978).The Commission. in i1s
original decision, also cited the possibility of children in the audience when indecent material 18
broadeast as being “of special concern.” In the Marter of Pacifica For undarion. 32 PR 2d at

1-q-\»

33,96, See also Concurring Statement of Commissioner Glen O. Robinson, 32 RR 2d at 1343,
¢ Facifica, 438 U.S. at 749.

T Memorandum Opinion and Order, In the Matier of a Petition for Clarification or
Reconsideration of Pacifica Foundation, 36 RR 2d 1008 ( \]9 76).

S 54 a0 1009-10. n.1. NRB notes that technological advances now exist that allow
broadeasters to easily and et‘,f“izuzﬂlm‘fj\' ert multi-second delavs in live programming witho

affecting the spontaneity ol a live broadeast while preserving the c1v ifitv and decent nature of the

Page -3-
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Specifically, since Pacifica. the Commission inns developed the following factors. in addition
w0 the original Pacifica standard, 1o consider wher dzrermining if a broadeast is indecent:

wroadeast.

® See Policy Statement, In the Maiter o] f Indgusiry Guidance on the Commission's Case
Law Interpreting § 1465 and Enforcement Policies Regarding Broadeast m;zeac ey, 16 FCC Red
7999 (2001). At least one Commissioner was disturbed by the actions of the Co: mmission in
chipping awey at its own policy. C smmissionsr Duggan stated “Although the Commission has
swice declined 10 adopt an express nev\s exemption’ for indecency er forcement. it may have
implicitly created an exemption here.” In re Perer Branton, 6 FC C Red 610,611 (1951)

More recently, current Commissioner Copps. dissenting from the Commission’s decigion

to not seek license revocation for stations that broadcast the “Onpie and Anthony”™ show, stated:
“T wonder when this Commission will finally take a firm stand
against the ‘race to the bottom’ on our airwaves. The time has come
for us 1o send a message that we are serious azbout enforcing the
indecency laws of our country and that we will be especially vigilant
about the actions of repeat offenders such as those cases before us
here. Instead we turn an apparently incurable deaf ear 1o :;m}mz s of
Amﬂricans who are fed up with the patently offensive pro ramming
sent inio their homes so regularly. Today’s decision does qoii:nw e
discourage such programming. It all comes down 1o this: station
swners aren’t given licenses to use the public’s alrwaves 10 peddle
smut. They are given Heenses o serve the public interest.”

In re infininy Broadcasting Operations, Frc., et al, FCC 03-234 (rel. October 2, 2003)

Page --
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Most recentlv, the Enforcement Bureau nade this adulterated policy abundantly clear r when 1t

3 4

roadeast on the “Golden Glohe Awards” thatincluded the word “fucking”

o

determined that a speech
wvas not indecent.”
‘Who is Protecting the Children?

4 the Commission’s rush to give in to the arm-twisting of broadeast licensees, it has
forgottan the group that ithas heen charged with protecting: the ¢ chiidren who are the next generation
of Americans. As steward of the American airwaves, it is the responsibility of the FCC to govern
and in some ceses censor thoss airwaves so as o protect the most innocent Listeners and viewers

Som the deleterious effects of broadcasting indecent language. C.S. Lewis a Christian writer and

i 74, a1 8003, €10. [t is noteworthy that in the original Pu‘fcmccr decision. the Commission
differentiated mdecunm fram obscenity by the fact that indecency “lacks the element of appeal to
the prurient interest...” In the Matter of Pacifica Foundation, 12 RR 24 ar 1336, % 11 Here, if;
would appear that the Commission, by focusing on the “graphic nature”. “repetition at length” or
“4he shock value” of material. is defining indecency more like obscenity. And, while obscenity 13
absolutely prohibited from the airwaves at 211 times. it is also harder to define and thus. 10 find.

! See In re Peter Branfon supra, 0ot 8 [Commission found repe Mvd broadeast of “fuck’
as part of surveillance tapes of Tohn Gotti on National Public Radio at 6:25 p.o. i1d not
constinate indecency.]; Lincoln Dellar, Renew ai of License for Stations f\J’RL(fi 4y and

KDDEBFA, § FCC Red 2582 (1993)[Br oadeast of “Oops, fucked that one up” not indecent].

= n the Matter Of(JO?iath’:Il?S Against Various Broadeast Licensces in their Airing of the
“Ciplden Globe Awards” Program, DA 03-3043, p. 3, €5 (October 3, 2003).
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the use, before children, of words that b thelr very nawre ane s

of sexual fumetions.

Thus. the FCC must regain 18 D SOSTHGT & rest and enforcer of
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indecency standards on the public's airwaves. & position that it hag ghdicatza over {he vears 02

comminually chipping away at its own originally eswablished. lecally approved stancdard. A3
Commissioner Glen Robinson stated at the time Pacifica was adopted, “Twlhat we assert is z special

nower 1o protect the young - o, MOLE PT ccigely, people’s views about what sort of material it is
sroper 1o 2xposs 1o the voung...” But, where has < thiz sentiment gona? It has been discardsd with
e hasic tenets of the indecency policy by the very regulatory agencey that promulgated it. The time
inas come for the FCC to reinstate and reaffirm its original indecency poliey as enumerals ed in
Pac{ﬁca Only through enforcing its original policy can the FCC protect America’s children.
Depiction Versus Description
Ac discussed earlier, the original Pacifica policy specifically he 1d that the word “fuck™.
emong other words. “depic ct{s] sexual ... activities ... in amanner patently offensive by contemporary
community standards for the broadeast medium and [is] accordingly ‘indecent’ when broadcastover

£

cadio or television.”® The critical portion of this statement that the Bureau and NBC fmilt

1

scknowledae is that the word “fuck”™ in and of itself depicts sexual function in & patel v offensive

3 In the Marter of Pacifica Foundarion, 32 RR 2d at 1337, €14,
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how it 1S uszd. s a patenty cifensive 18

How ic it then. that the Bureau can allow broadcast licenszes to specifically broadeast

¥

“fuck” 2 word which is always & patently offensive term depicting sexual activity, evenifitl used

45 ap insult or an adiective? NREB can only assume hat the Bursau has given into the same apathy

P

oward ]li”iwi“&"‘ that scems to nave cap tured the O Grnmiesion.

r for the

+

10

Turean to sanction use of the word by 90 television tations by cleverlvreading around the indecency

~

policy than it is (o issue Not rices of Apparent Liability and deal wit the resulting backlash from
broadcasters.

ion. may see littlztono deleterious effects from

However. while The Burzau, and the Comy TISS
this apathetic view of the indecency policy, every tme & program featuring the word is broadcast

over the public airwaves when children are likely to be in the audience. those children are being

i Both the Bureau and NBC go to great pains to argue that “fuck” doss not describe
sexual activity. In deing so, they noticeably 1gnore the Pacifica decision and the fact that even
though Carlin’s monologue did not use the word to describe sexual activity. the Commission still
found the use of the word be indecent. See Dacfffca, 32 RR 24 at 1348-30, Tt reached its
decision because the word by its very nature 1s a pater tlv offensive term depicting sexual activity.

% Cue www.websters.com. Moreover. the word history notes explain that “the obscenity
“fack’ is a verv old word and has been considersd shocking from the first. " (emphasis ¢ added).

i The Enforcement Bureau used this same flawed logic to find that the word, when used
as an insult, did not constitute indecency. See Enmtercom Buffalo License, LLC (WGR{AM)), 17
FOC Red 11997, 1199912000, at €4 7, 9- 10 (2002).
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have already been exposed to this patently indecent word.
What Does the Future Hold?
While no one can foresee the future, the past holds many Jessons and educated predictions
o7 the furure. In the past. @ radio personaiity T (24 10 teach a thrse-vear-old boy how to say “fuck”
on the air in the afternoon.’® In the past, the Comt mrission has sanctioned the use of the word by

de” newscast even though children

Natione] Public Radio because it was used as part o7 & “hona Ji
were Hiely 1o be in the audience. ¥ In the past, shows like “Jerry Springer”, “South Park”, *and “the
Oshornes™ have featured repeated and gratuitous use of “fuck”. that even though “bleeped”, 1s still

recognizable. These incidents teach us that, if not stopped. use of the w ord will proliferate even

mare than it already has into our homes and the dailv vocabularies of our children.

- Y7 See Dissenting Statement ¢ of Commissioner Ervin S. Duggan, Inre Peter Branton, 6
FOCC Red at 611, Commissioner Duggan dissented from the decision of the Commission that the
hroadcast of the word as part of tape recordings of John Gotti by NPR did not constitute
indecency.

' I re Application of the Trustees of the Universin: of Permsylvania (TFXPN-FM;. see
Fyhibit A, Fntire document is available upon request.

¥ Cop In re Peter Branion supra. note 10.

¥ Tven though “%uth Park’ is on at 10 p.. inthe E stern time zone, itis sesn at Y pam.
i the Central time zone, 9 pnissulla time when children are likely 1o be in the audience.
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Commission’s departure here from its usuai stanCarc. though weli-intentionzd, could open the

floodgates i¢ the repeated, gratuitous use hat has historically and lsgally
sonsidered indscent or obscene,” Even though Commissioner Duggean panned these words in the

context of indecent languags in hona fide newscasts. s concem i aven more well-founded when
applied 1o all broadcasting.
Conclusion
hus, WRB respectfullv submits that uniess this C pmmission acis now 1o reinsiate the

original policy and commletaly bans the use of the word “fuck’ on the pubic airwaves when children
J + v b

ihle for contributing to the degradation of civility

P-A
(/)

are likely to be in the audience, it will bere

.

or futare generations of Americans. Nor chould the FCC shirk its duty by ciling to the First

by

smendment or Section 326 of the Communications Act because the Supreme Court has already
sanctioned restricting the use of this word from the nation’s airwaves. specifically citing the
potentially deleterious effects on childrenasa compelling governmental interest. The Commission

now has the opportunity to remedy the sffects of1ts orievous indifference over the past 28 vears by

sinstating the unadulterated version of the or {ginal Pacifica indecency standard and sending 2 clear
' Dissening Statement of Commissioner £rvin S Duggan, In re Perer Branton, 6 FCC

Red st 611,
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Respectfully submitted:

National Beligious Broadeasters

/

Askttn R, Hardy
Joseph C. Chautin. III
Viark AL Balkin

Tlige M. Stubbe

HARDY, CAREY & CHAUTIN, L.L.P.
110 Veterans Blvd., Suite 300
etairie. LA 70005
(304) 830-4646 (telephone)
(304) 830-4655 (facsimile
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Temele caller:

gnnounser:

Maie announcer:

Female caller:

Mgle ennduncer:

Femsle caller:

Mzle £nnOUNCET:

Temale caller:

Mzle announcer

Female caller:

..

Male announcer:

Child:

Mele announcer:

e Ha T S e
Therely - 00W QLT -3 R
T ¥

gD,

Oh, thivsy . . . =hres.

You know, there's & 1ot cf puys who reelly
get hot -- J0ESs Youl husbend like you Lo
talk dizty in bed when vou're fucking?

He tells me he doesn't, but I don't beligve
Yim. . . . (Leughterl. . .

He's lying Through Ticg <esth -- he loves it
Howls my 30m7 « o« o« (Levghter? . » . Ob,
Thank ¥ou, L'm glad you finelly answerad.

I meen one time I was -- T had the 'phone

ringing for twenty minutes
uh -- chen I had to go down t0 BEE my son
uh ~- tcause L won'l put the T dip on down-
BLeirs

necause 1 don't want

-

tCguse vou don't want him to hear whalt we

5a¥7 « o - Leughter) . . . we'd be such an
education for your kid. ittd be so heelthy
him to hear the things ther we're saying --

T wag -~

stens now ne won't
shitty radio
He wents £o talk to you.

Well, put nhim on.

Johnny. Say "hi'.
Hi, Who are you?

Ttg David., Who are youl

h

[ %]

LY
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Temale zaller: He seid, VWho gre youll Re seid, "Who
gere voul?"

e - .

~LrlC GONTNY
g - . v

Mele pnnouncer: Johnnv. How old ere you, Joannyy

s 3 e

Caild: Three.

fo g s T T ——r o LLE= LT

¥zle announcey: oODnnY, Cak you saY uck

T omal e T Ok von st 0t & pu <oyl

romp e QELLEL . o == YJ 2T i & bu.n, SAEE" a x 0w

{Leuvgnzer) . . . fou should have ssen the
iook on hi

8

Vele snnouncer: Look, lst me tell you gomething ~-

Mzla snnouncer: 1f wyour son listens TO shig show -- LE your
gon listens to this show -- whers there’s
good redio -- where pecple s&) words thsat
other people ere afraid o s2¥ -- Wnen he
1igcens to other AM and FM he won't be satis-
Fied, Welre building the vengue=d of vhe
1980 revolution wight now, Wien your Lid is

rt ot
£
o
bt
[N
]
i

Second male
announcer: David, she wsnts -- She's frying to ssa¥y
something.

Male gnnouncer: What? I'm 50TTY.

Temale caller: That's something else 1 wanted =o say. All
these people that -- vou know, they're against
vyour show and they -- they want ©o change it
and a1l this kind of stuff -- You know it's
very simple to change your dizl if they don't

l1ike 1it.

[

Male ennouncer: Exactly. They can all screw-0if,
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